IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CECI LI A BAI LEY o/ b/o : ClVviL ACTI ON
ANGELO JALEN BAI LEY, :
Pl ai ntiff,

V.
JO ANNE BARNHART
COW SSI ONER OF SOCI AL
SECURI TY, :
Def endant . : NO. 02-8413

OPI NI ON AND ORDER

Cl arence C. Newconer, S.J. Cct ober , 2003

l. | nt r oducti on

Angel o Bailey (“Plaintiff”), by and through his
adoptive nother, Cecilia Bailey, seeks judicial review, pursuant
to 42 U . S.C. 88 405(g) and 1383(c), of the final decision of the
Conmmi ssi oner of the Social Security Adm nistration denying his
claimfor child s supplenental security income (SSI) under title
XVl of the Social Security Act (Act). Currently before the Court
are Parties’ Cross Mdtions for Summary Judgnent. For the
foll owi ng reasons, the Defendant’s Mtion shall be granted and
the Plaintiff’s notion shall be denied.

1. Procedural History

On March 19, 2002, the administrative | aw judge (ALJ)
i ssued a decision, finding Angelo did not have an inpairnment or
conmbi nation of inpairnents that resulted in marked and extrene

functional limtations; therefore, Angelo was not considered



di sabl ed under the Act. Angelo requested that the Appeals
Council review the ALJ's decision, but no basis for changing that
deci sion was found. Thus, the ALJ' s decision becane the final
deci sion of the Conmm ssioner subject to judicial review pursuant

to 42 U.S.C. §8 405(g). This appeal foll owed.

I1l. Facts

A. Personal History and Background

Plaintiff Angelo Bailey was born on April 20, 1997. He
was four years old at the tinme of the ALJ' s decision. Angelo has
lived wiwth his adoptive nother, Cecilia Bailey, since he was five

mont hs ol d.

B. Medi cal History

Angel o has been nedically eval uated since he was nine
months old. At nine nonths, Angelo could pull hinself up to
stand, sit well, cruise, crawl/creep, and perform other basic
functions. Wen Angelo was fifteen nonths old, an eval uation
reveal ed he was friendly, could wal k al one, and drink froma cup.
On August 16, 1998, Angelo was tested for H 'V infection by Mark
Bagrazzi, MD. This HV test along with a follow up exam one
year |ater were both negative. Dr. Bargarazzi noted that Angelo
was “active, playful, and well appearing.” A neurol ogi cal

exam nation at this tinme was normal and Dr. Bargarazzi found that



Angel o was “devel oping normal ly.”

On May 22, 2000, a Well Child Exam was conpleted at the
Abbot t sford/ Schuyl kill Falls Community Center because Angel 0’ s
nmot her was concerned about his hyperactivity. Even though al
test results were negative, Angelo was referred to the El wyn
Institute for testing of a hyperkinetic disoder. An Early
I ntervention Report (EIP) fromEl wn, a Phil adel phia Pre-School
Early Intervention Program showed that Angel o had delays in
soci al -enoti onal devel opnment, gross notor skills, fine notor
skills, cognition skills, and receptive and expressive | anguage.
Angel o was easily distracted while attenpting new tasks, had a
short attention span, and showed a tendency to act inpulsively.
The Institute recomended a structured and | anguage based
| earni ng system which would need to include a | ow teacher/child
rati o and speech/| anguage therapy.

At the request of the Conm ssioner, Marvin Fei genberg,
Ed. D., exam ned Angel o on February 1, 2001. Dr. Feigenberg noted
that Angelo was easily distracted, but had becone | ess aggressive
at school and at honme in recent nonths. He also concluded that
Angel 0’s delay in speech was no | onger a problem and gave Angel o
an |.Q test, which placed Angelo in the borderline range of
intellectual functioning. Dr. Feigenberg concluded that Angelo’s
maj or difficulties were social devel opnent, concentration, and

task persistence. He diagnhosed Attention Deficit Hyperactivity



Di sorder (ADHD) and Borderline Intelligence.

Foll owi ng this evaluation, a state agency nedi cal
consul tant found that Angelo’s inpairnents were severe, but did
not neet, nedically equal, or functionally equal the listings.!?
Then, on February 12, 2001, Beth Parrish, MD., evaluated Angel o
at the request of his nother. Angelo’s nother again reported him
to be “hyper” and that he had stool incontinence two to three
times per week. Angelo’s nother did note that his aggressive
behavi or has calned down. Dr. Parrish noted Angel o had a heart
mur mur and nicrocephaly.? In addition, she observed Angelo to be
pl easant and extrenely active. She found that Angel o’s behavi or
pl ace him*“at risk” for a diagnosis of ADHD. However, she was
reluctant to |label a child so young. Dr. Parrish recommended
Angel o continue in the Warren E. Smith Early Intervention Center
program that he had been enrolled in since Decenber 2000. These
services were discontinued in May 2001 due to Angelo’'s famly’'s
rel ocation.

On August 17, 2001, a psychiatric evaluation at the
Eastern Pennsyl vania Psychiatric Institute was conpl eted by Pau
Anbrosini, MD. Angelo’ s nother reported Angel 0o’ s aggressi veness

was increasing and that Dr. Parrish had previoiusly diagnosed

! The listings are found in 20 C.F.R § 416.926.

2 M crocephaly is defined as “abnormal small ness of the head
often seen in nmental retardation.”
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Angel o with ADHD. Even though Dr. Parrish had not di agnosed
Angel o with ADHD, ADHD reports were obtained. Angelo placed in
the borderline range for ADHD. Dr. Anbrosini diagnosed Angel o
with ADHD, conbi ned type and pl aced Angel o on nedi cati on.
According to Angel o’s nother, the nedication is sonewhat

effecti ve.

| V. Di scussi on

A. St andard of Revi ew

The role of this Court upon judicial reviewis to
determine if substantial evidence in the adm nistrative record

supports the Comm ssioner’s final decision. See Stunkard v.

Sec’y of Health and Hunman Serv., 841 F.2d 57, 59 (3d Cr. 1988).

Subst anti al evi dence has been defined as “such rel evant evi dence
as a reasonable mnd m ght accept as adequate to support a

conclusion.” Richardson v. Perales, 402 U S. 389, 401 (1971)

(citations omtted). It is nore than a nere scintilla of

evi dence but nmay be |l ess than a preponderance. See Stunkard, 841

F.2d at 59. In order to determ ne whether a finding is supported
by substantial evidence, however, the review ng tribunal nust
review the record as a whole. See 5 U S.C. §8 706. Wen the

Comm ssioner is confronted with conflicting evidence, he nust
adequately explain in the record the reasoning for rejecting or

di screditing otherwi se conpetent evidence. Sykes v. Apfel, 228




F.3d 259 (3d Gir. 2000).

B. Bur den of Proof

Congress enacted the Personal Responsibility and Work
Qpportunity Reconciliation Act of 1996 on August 22, 1996. See 42
US C 8 1382(a)(3)(C. The Act anended the statutory standard
such that children seeking SSI benefits due to a disability nust
denonstrate a nedically determ nable inpairnment "which results in

mar ked and severe functional limtations," and which neets the
statutory duration requirenent of 12 nonths. 1d. The Soci al
Security Adm nistration published interimfinal rules to

i npl ement the chil dhood disability provisions of the 1996 Act on
February 11, 1997. See 62 Fed. Reg. 6408; 20 C. F. R 88 416.902,
416. 906, 416.924(a) (2000). These rules articulated a new three-
step sequential evaluation process pursuant to which a qualifying
cl ai mant nust denonstrate: (1) that he or she is not working; (2)
that he or she has a "severe" inpairnment or conbination of

inpai rments; and (3) that his or her inpairnent or conbi nation of
inpairnments is of "listing-level" severity, which essentially
nmeans that the inpairnment neets, nedically equals, or
functionally equals the severity of an inpairnment in the Listings

of Inpairnments found in 20 CF. R Part 404, Subpart P, Appendi x

1, Regulations No. 4; 20 CF. R 8§ 416.924 (2000).



C. Revi ew of the Adm nistrative Law Judge’'s Opi ni on

The Plaintiff seeks a reversal of the ALJ's decision to
deny benefits and remand for action consistent with a favorable

deci si on.

Plaintiff argues that the ALJ erred in eval uating
probative evidence and as a result, did not neet the Third
Circuit Court of Appeals’ standard of substantial evidence. This
Court disagrees, and finds that the ALJ s deci sion was supported

by substantial evidence.

The ALJ's Finding |Is Supported by Substantial Evidence

The Plaintiff argues that the ALJ s deci sion should be
reversed because the ALJ's denial of benefits is not supported by
substanti al evidence. The ALJ determ ned that Angel o’s ADHD and
m | d devel opment del ays were severe inpairnents. However,
Plaintiff clainms that the ALJ incorrectly held that the
[imtations resulting fromthe effects of the Angelo’ s
i mpai rments do not neet, nedically equal, or functionally equal

the criteria of any of the listed inpairnents.

The ALJ correctly determ ned that Angel o’ s inpairnents
do not neet or nedically equal the listings. To neet the
listings, Angel o would have had to show that his inpairnments mnet

the requirenments of the applicable listing. 20 CF.R 8§ 416.926.



The ALJ specifically considered Listing 112.11, relating to ADHD,
but found no evidence of inattention, inpulsiveness, and
hyperactivity at the “marked” level. The ALJ also noted that the
nost recent nedical findings from exam ning physicians do not
warrant a “marked” |evel conclusion. The nedical evidence is
contrary to Plaintiff’s claimof a “marked” limtation,

therefore, the ALJ' s findings are supported by substanti al

evi dence.

The next consideration by the ALJ is is whether
Angel 0’ s severe inpairnment or conbination of inpairnments
functionally equals a listed inpairment. A severe inpairnment or
conbi nation of inpairnents nmay functionally equal a |listed
impairnment if it results in “marked” limtations in two domains
of functioning or an “extreme” limtation in one domain.® See 20
C.F.R 8 416.92a(a). The ALJ found that Angel o does not have
“marked” limtations in nore than one domain of functioning, nor
does he have an “extrene” limtation in one domain. The ALJ's
findings are consistent with the nedical evidence and the
statutory definitions provided in 20 C.F. R 88 416.926a, 416.902.
Therefore, substantial evidence is present to support these ALJ

findi ngs.

3 The six domains are as follows: (1) acquiring and using
information; (2) attending and conpleting taks; (3) interacting
and relating to others; (4) noving about and mani pul ati ng
objects; (5) caring for oneself; and (6) health and physical well
being. See 20 CF.R 8 416.926a(b)(1)(i)-(vi).
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Finally, the Plaintiff clains that the ALJ erroneously
focused on Angel o’s acconplishnents rather than his failures.
The ALJ considered the appropriate factors, which enconpass both
acconplishnents and failures, as outlined in 20 CF. R 8§

416. 924a(b)(3)-(9). Upon consideration of these factors and
medi cal evidence, the ALJ correctly eval uated Angelo’s
i npai rments under the six domains of 20 CF. R 8§

416. 926a(b) (1) (i)-(vi).
V. Concl usi on

For the foregoing reasons, the Court finds that the
ALJ' s decision is substantially supported and that the ALJ did
not fail to consider any rel evant evidence. Accordingly, the
Court will grant summary judgnment in favor of the Defendant. An

appropriate order will follow

Cl arence C. Newconer, S.J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CECI LI A BAI LEY o/b/o : ClVIL ACTI ON
ANGELO JALEN BAI LEY, :
Pl ai ntiff,

V.
JO ANNE BARNHART,
COW SSI ONER OF SOCI AL
SECURI TY, :
Def endant . : NO. 02-8413

ORDER

AND NOW this day of QOctober, 2003, upon
consi deration of the Parties’ Cross Mdtions for Sumrmary Judgnent,
it is hereby ORDERED that the Defendant’s Mdtion for Sunmary
Judgnent is GRANTED, the Plaintiff’s Mtion for Summary Judgnent

is DENIED, and judgnent is entered in favor of the Defendant.

AND I'T | S SO ORDERED.

Cl arence C. Newconer, S.J.



